
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT DECISIONS. 

Harry Davenport, Editor-in-Oharge. 
H. Bartow Farr, Associate Editor. 

Aliens — Exclusion — Admission op Crime. — The plaintiff, an alien ap- 
plying for admission, on examination by the immigration authorities, 
refused to answer questions as to an alleged crime committed in 
Venezuela. Held, he could not be excluded, not having admitted the 
commission of the crime. United States ex rel. Castro v. Williams 
(D. C, S. D. N. T., 1913) 48 N. T. L. J. No. 117. 

The Act of 1907, §2, excludes from admission into the United 
States persons who admit having committed a crime or misdemeanor 
involving moral turpitude. 34 U. S. Stat, at Large, 899. A proceed- 
ing to exclude an alien is not a criminal proceeding, United States v. 
Lee Huen (1902) 118 Fed. 442, and a refusal to answer on exam- 
ination would certainly give rise to a presumption unfavorable to the 
applicant, United States v. Lee Huen supra, and might be construed 
as an admission by silence, see 2 Wigmore, Evidence, § 1069 et seq., or 
by conduct, 1 Greenleaf, Evidence, (16th ed.) § 195, as when a witness 
intentionally makes false statements as to material facts. Comm. v. 
Devaney (1902) 182 Mass. 33. At any rate it is doubtful whether the 
strict legal rules of evidence must be applied in proceedings before 
the immigration authorities. See Bouve, Exclusion & Expulsion of 
Aliens, 177. The United States has an inherent right absolutely to 
exclude all aliens, Chae Clian Ping v. United States (1889) 130 U. S. 
581, and the statute may therefore properly be construed most strongly 
against the alien applicant, particularly as such construction would, 
increase the efficiency of the immigration board in excluding undesir- 
able characters. Moreover, the policy of the United States courts has 
been to uphold the decisions of the immigration authorities, Yamataya 
v. Fisher (1903) 189 U. S. 86, even where the citizenship of the appli- 
cant is at stake, United States v. Ju Toy (1904) 198 U. S. 253, and it 
would seem that the determination of the immigration authorities, 
that a refusal to answer was conduct amounting to an admission, 
might well have been upheld in the principal case. 

Bankruptcy — Effect of New Promise Prior to Discharge. — To a 
plea of discharge by a composition agreement with creditors under the 
Bankruptcy Act, the plaintiff set up a promise by the defendant to 
pay the debt, made after adjudication but prior to discharge. Held, 
the plaintiff could recover. Zavelo v. Beeves et al. (U. S. Sup. Ct, 
Feb. 24, 1913) Not yet reported. 

It is well settled that a composition agreement, like a discharge 
in bankruptcy, merely bars the creditor's remedy, and does not ex- 
tinguish the bankrupt's indebtedness, which furnishes the considera- 
tion for a subsequent promise to pay. 12 Columbia Law Review 458. 
It has been held, however, that a promise made before adjudication is 
without consideration, being merely a promise to pay an existing 
indebtedness, and if held valid a recovery might be had on both 
obligations. Ogden v. Redd (Ky. 1877) 13 Bush 581; Graves v. 
McGuire (1881) 79 Ky. 532; see Heed v. Frederick (1857) 74 Mass. 
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230. It is clear, however, that as in the case of an unexecuted accord, 
see 17 Harv. L. Rev. 459, there could be but one recovery regardless 
of the time when the promise was made, and since the moral obliga- 
tion to pay the debt is as great before as after the discharge, Kingston 
v. Horton (Pa. 1816) 2 S. & E. 208, the opposite result is reached in 
the majority of jurisdictions. Insurance Co. v. Archer (1890) 122 
K T. 376; April v. Solomon (1886) 82 Ala. 85; Kirkpatrick v. Tatter- 
shall (1845) 13 M. & W. 766. A promise made before the petition was 
filed would, it seems, be discharged together with any other claims 
provable at that time; see 8 Columbia Law Review 305; if not 
provable, however, a promise prior to discharge should be as binding as 
one subsequently made, although it may be doubted if the debtor in- 
tended to pay notwithstanding his discharge. See Kirkpatrick v. 
Tatterslia.il supra. The decision in the principal case, therefore, is 
in accord with the weight of authority. 2 Loveland, Bankruptcy, (4th 
ed.) § 801. 

Chattel Mortgages — After- Acquired Property — Mortgagee's Rights. 
— An attempt was made to create by contract a lien upon subsequently 
acquired chattels. After the chattels were acquired the obligor went 
into bankruptcy and subsequently the defendant lienor took posses- 
sion. The plaintiff claimed as a purchaser at a receiver's sale. Held, 
the plaintiff could recover since he took the title of the taustee in 
bankruptcy who occupied the position of an attaching creditor. Tittts- 
ville Iron Co. v. City of New York (1912) 207 IT. T. 203. See Notes, p. 
335. 

Constitutional Law — Equal Protection of the Laws — State Regula- 
tion of Rates. — The legislature of South Dakota made it a penal 
offense for any person engaged in the production, manufacture, or 
distribution of any commodity in general use, after equalizing the cost 
of transportation, to sell at a lower rate in one section of the State 
than in another. Held, the act does not deny the equal protection of 
the laws. Central Lumber Co. v. South Dakota (1912) 33 Sup. Ct. 
Rep. 66. See Notes, p. 330. 

Constitutional Law — Interstate Commerce — Validity of State 
Safety Appliance Act. — The defendant was fined, under a State sta- 
tute, for failure to provide certain safety appliances on cars engaged 
in carrying intrastate shipments but constituting part of an interstate 
train. Held, the statute was constitutional. Southern By. Co. v. 
Railroad Commission of Indiana (Ind. 1913) 100 N. E. 337. 

The right of the States to legislate under the police power even 
when interstate commerce is indirectly affected, Smith v. Alabama 
(1888) 124 U. S. 465; Beid v. Colorado (1902) 187 U. S. 137; Savage 
v. Jones (1912) 225 U. S. 501, is necessarily subject to the limitation 
that any statute in conflict with a Federal regulation is invalid. Adams 
Express Co. v. Croninger (1913) 226 TJ. S. 491. To determine whether 
the laws are conflicting, a most decisive criterion is whether different 
rules of conduct are prescribed so that the offender might be liable 
to punishment under the State law although he complied with the 
national requirements. Gulf etc. By. Co. v. JSefley (1895) 158 U. S. 98. 
If this were the only test, although the Federal Safety Appliance Act 
applies to all cars used for intrastate shipments if they are hauled 
by interstate trains, Southern By. Co. v. United States (1911) 222 
U. S. 20 ; 12 Columbia Law Review 174, the State law in the principal 
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case should undoubtedly stand, because under its provisions no acts 
are made penal which are not embraced in the national law; and 
there is no difficulty in making the same offense punishable by both 
governments. People v. Welch (1894) 141 N. T. 266; Fox v. Ohio 
(1847) 5 How. 410; see Ex parte Siebold (1879) 100 U. S. 371. The 
most recent decisions, however, make it clear that an intention of 
Congress to cover a given field w'ill invalidate all similar State laws 
on the same subject; Adams Express Co. v. Oroninger supra; Nor. 
Pac. By. Co. v. Washington (1912) 222 U. S. 370; State v. Railroad 
(1908) 212 Mo. 658; hence every case involves the difficulty of de- 
termining the intention of Congress in regard to the scope of its act. 

Contracts — Illegality — Contract to Procure Evidence. — A private 
detective agency contracted to put detectives into the defendant's 
factory to procure evidence against employees who were suspected of 
larceny, the compensation being contingent upon the apprehension of 
guilty persons. Held, the contract was void as against public policy. 
Manufacturers' & Merchants' Inspection Bureau v. Everwear Hosiery 
Co. (Wis. 1912) 138 N. W. 624. 

The most characteristic example of contracts void as against pub- 
lic policy are those where the act to be performed is itself unlawful. 
The principle applies as well where the contract, though calling for 
no illegal act, naturally encourages wrongdoing. Quirk v. Mutter 
(1894) 14 Mont. 467. Furthermore, the test of the legality of the 
contract is not whether it has actually caused the commission of a 
wrong, but whether at the outset it possessed such a tendency. Fuller 
v. Dame (Mass. 1836) 18 Pick. 472. Under these rules many con- 
tracts affecting the administration of justice, in which the compen- 
sation is contingent upon success, are held illegal as inviting perjury. 
Thomas v. Caulkett (1885) 57 Mich. 392; Pollah v. Gregory et al. 
(N. Y. 1861) 9 Bosw. 116; cf. Richardson v. Scott's Bluff County 
(1899) 59 Keb. 400. The general offer of a reward, however, for the 
arrest and conviction of any person committing a specified offense, is 
not inconsistent with public policy. Wilmoth v. Hensel (1892) 151 Pa. 
St. 200; Furman v. Parke (1848) 21 1ST. J. L. 310. A strong argument 
for upholding these contracts is that such an offer, by reason of its 
publicity, will both deter persons from the commission of crimes and 
facilitate the detection of criminals; Wilmoth v. Hensel supra, 210; 
and it is for this reason, perhaps, that the principal case, where the 
agreement was secret, may best be distinguished, for the mere fact 
that the compensation was contingent would seem insufficient to con- 
demn the contract. Wellington v. Kelly et al. (1881) 84 N. T. 543, 
548; Taylor v. Bemiss (1883) 110 U. S. 42. 

Corporations — Reformation of Books — Fraud Upon Individual Stock- 
holder. — The defendant contracted with the plaintiff, both being 
stockholders of a corporation, to buy his stock according to its book 
value upon the happening of a certain event. The defendant and his 
son, who constituted a majority of the board of directors, fraudulently 
reduced the book value of the corporation's assets. The plaintiff 
brought a bill in equity to reform the books, joining the corporation 
as defendant. Held, on demurrer, the complaint stated, a cause of 
action. Drucklieb v. S. H. Harris Inc. (N. Y. App. Div. 1913) 48 
N. T. L. J. No. 121. 
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To grant the plaintiff the relief sought, it is not enough to declare, 
as does the court in the principal case, that he should be protected 
from fraud at the hands of the party with whom he has contracted; 
that relief can be given in an action against the contracting party 
alone; 2 Pomeroy, Eq. Jur., (3rd ed.) §§ 872, 910; and no analogy 
can be drawn from cases in which the corporation has been guilty of 
fraud in some special contract relation with a stockholder. See 12 
Colombia Law Eeview 463; Eager v. Thomson (1861) 1 Black 
80. But in suing the directors and joining the corporation as de- 
fendant the plaintiff is apparently bringing a regular minority stock- 
holder's action for a breach of trust by the directors. See 8 Columbia 
Law Eeview 313; 12 id. 742. It is quite possible that the act complained 
of, being admittedly fraudulent, might have amounted to this; for al- 
though it did not affect the material assets of the corporation it might 
have injured its credit. But it is essential that the plaintiff allege such in- 
jury to the corporation, for it is not his personal cause of action that he 
is urging but that of the corporation itself. Bethune v. Wells (1894) 
94 Ga. 486; McMullen v. Ritchie (1894) 64 Ted. 253. In failing to 
show an injury to the corporation, the complaint as that of a minority 
stockholder seems clearly defective, and the fact that the plaintiff has 
a good cause of action against the directors in his individual capacity 
does not cure it Whitney v. Fairbanks (1893) 54 Fed. 985 ; Metcalf v. 
American Oo. (1901) 108 Fed. 909. 

Criminal Law — Elements of Offense — Specific Intent. — The defend- 
ant in an endeavor to take the life of Mayor Gaynor fired two shots at 
him, the second of which took effect on Edwards, who had thrown him- 
self upon the Mayor's assailant. Under an indictment for assault on 
Edwards with intent to kill him, the trial court refused to charge that 
if the defendant intended to kill another the jury coxild not find him 
guilty. Held, such refusal was not error. State v. Gallagher (]SF. J. 
1912) 85 Atl. 207. 

Where one is charged with assault with intent to kill, the State 
must prove the intent to take life, like any other fact, State v. Hicham 
(1888) 95 Mo. 322; People v. Landman (1894) 103 Cal. 577, and such 
intent is not, as in the case of murder, to be presumed from the doing 
of the act. 4 Columbl^ Law Eeview 140. If, however, the accused in- 
tended to take the life of any particular individual, since the specific 
intent to kill is present, he is guilty of assault with intent to kill, even 
though he injured another than his intended victim, Mathis v. State 
(1898) 39 Tex. Or. 549; see Dunamay v. People (1884) 110 HI. 333, or' 
murder, if death result. State v. Bectsa (1904) 71 E". J. L. 322; Peo- 
ple v. Suessor (1904) 142 Cal. 354, 365. So, also, proof that A, 
intending to kill B, assaulted C, whom he mistook for B, is sufficient 
to support a conviction for assault with intent to kill C, upon the theory 
that A identified C, the person before him, as the one whose life he 
sought to take. McGehee v. State (1885) 62 Miss. 772; Begina v. 
Smith (1855) 7 Cox C. C. 51. When, however, A is charged with 
assault on C with intent to kill C, but it is shown that he in fnct in- 
tended to kill B, the prosecution has failed to prove the state of mind 
which is an essential element of the crime as charged, Scott v. State 
(1886) 49 Ark. 156; Barcus y. State (1873) 49 Miss. 17, though there 
is some authority for the decision reached in the principal case. State 
v. Meadow (1881) 18 W. Va. 658; State v. Gilman (1879) 69 Me. 163. 
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Criminal Law — Receiving Goods Wrongfully Appropriated by Chil- 
dren. — The accused bought goods which had been taken from the pos- 
session of another by boys under 16 years of age. He was indicted 
for receiving stolen goods. Held, he could be convicted. People v. 
Polack (N. T. App. Div. 1913). Not yet reported. 

Under present statutes, Anderson v. State (1896) 38 Pla. 3; Sel- 
lers v. State (1873) 49 Ala. 357; see People v. Amman (N. T. 1904) 
92 App. Div. 205, as at common law, 4 Bl. Comm. 38, 132; see State 
v. S. L. (Vt. 1803) 2 Tyl. 249; State v. Hodges (1880) 55 lid. 127, 
receiving stolen goods is a substantive crime. Although it is not 
necessary, therefore, to show that the thief has been convicted or is 
amenable to justice, Swaggarty v. State (Tenn. 1836) 9 Terg. 338; 
New York Penal Law, § 1309, proof that the goods were originally 
appropriated in such a manner as to constitute larceny is none the 
less essential. State v. Sweeten (1898) 75 Mo. App. 127; People v. 
Seaton (1891) 15 N. Y. Supp. 270. The taker must, therefore, have 
been capable of committing the crime. Queen v. Kenny (1877) L. B. 
2 Q. B. D. 307; see Swaggarty v. State supra. As children under 
seven are utterly incapable of criminal intent, New York Penal Law. 
§ 816, goods appropriated by them can hardly be stolen property. But 
in the ease of children under sixteen, the statute declares that what 
would be a crime if committed by an adult shall be deemed not a 
crime but only juvenile delinquency. New York Penal Law, § 2186. 
Since this section, however, raises no presumption of law to rebut the 
fact that children of that age may be capable of both the intent and 
the act necessary to constitute larceny under the statutory definition, 
it seems sound to conclude, as does the principal case, that although 
the language of the statute seems to remove the criminality of the 
act, the real intention of the legislature was merely, through human- 
itarian motives, to lessen the punishment imposed on minors. This 
seems all the more probable since the section is placed in a chapter 
entitled "Sentences", and there is express provision made for the pun- 
ishment of adults for complicity in these offenses. 

Damages — Breach op Promise — Seduction. — The plaintiff in a breach 
of promise suit offered evidence of seduction under promise of mar- 
riage. Held, the evidence was admissible. Hichey v. Kimball (Me. 
3912) 84 Atl. 943. 

At common law a woman, because of her consent, could not main- 
tain a suit for seduction. Woodward v. Anderson (By. 1873) 9 Bush 
624; Oonlon v. Oassidy (1891) 17 B. I. 518. The decision in the prin- 
cipal case, therefore, seems objectionable on principle, in that it en- 
ables her to recover indirectly damages that could not be directly 
recovered. See Weaver v. Bachert (1845) 2 Pa. St. 80. Even as a suit 
on a promise, moreover, the decision is inconsistent with the rule of 
damages for contract actions, 1 Sutherland, Damages, (3rd ed.) § 45; 
Arnold, Damages, 206, for it can scarcely be contended that the 
parties at the inception of the engagement contemplated intercourse 
before marriage. See 8 Ann. Cas. 912n.. The rule of the principal 
case, therefore, which is in accord with the weight of authority, see 
2 Sedgwick, Damages, (9th ed.) § 639, is best recognized as an avowed 
exception to the principles of contract actions, and is really an attempt 
to introduce into such actions a tort measure of damages. See Coil 
v. Wallace (1854) 24 N. J. L. 291; Sauer v. Schulenherg (1870) 33 Md. 
288; Sherman v. Bawson (1869) 102 Mass. 395. In order to main- 
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tain this position, and to avoid the defence that the plaintiff con- 
sented to the act, and is, herself, in pari delicto, the courts are occa- 
sionally forced to rely upon arguments which are ingenious but pos- 
sibly sophistical. See Ghuran v. Selesta (1907) 131 111. App. 330; 
Stokes v. Mason (Vt. 1911) 181 Atl. 162. These decisions, when viewed 
in connection with the tendency to extend the fiction of "loss of 
services" in an action by the father, see Burdick, Torts, (2nd ed.) 282, 
show the unmistakable inclination of the courts to evade the stringent 
common law rule. It is at least debatable that the contrary result 
would be more in accord with public policy. Wrynn v. Downey (1906) 
27 E. I. 454; Baldy v. Stratton (1849) 11 Pa. St. 316. 

Divorce — Division of Property in Lieu of Alimony — Modification 
of Judgment. — A divorce decree provided for the payment of an 
agreed sum per month to the wife during her life or until her re- 
marriage, as a "final division of the estate." Five years later she 
petitioned for a revision of the amount. Held, three judges dissent- 
ing, the dismissal of the petition for want of jurisdiction was error. 
Lolly v. Lolly (Wis. 1912) 138 W. W. 651. 

The doctrine of res adjudicata, preventing modification of ordinary 
money judgments, applies to the statutory division of property upon 
divorce. Kistler v. Eistler (1910) 141 Wis. 491. A decree of alimony, 
however, may in most States, as a result of statute, ITew York Code 
Civ. Proc, §§ 1759, 1771; see Mayer v. Mayer (1908) 154 Mich. 386, 
or decision, Olney v. Watts (1885) 43 Oh. St. 499; Alexander v. Alex- 
ander (1898) 13 D. C. App. 334; contra, Sampson v. Sampson (1889) 
16 B. I. 456, be modified at any time in the discretion of the court. 
The adjudication in the principal case by decreeing payment for life 
exhibited a characteristic unusual in strict alimony, for the latter is, 
unlike an annuity, payable only for the joint lives. Johns v. Johns 
(N. T. 1899) 44 App. Div. 533; Maxwell v. Sawyer (1895) 90 Wis. 
352; cf. Whitney v. Whitney E. & W. Co. (1910) 183 Fed. 678. Fur- 
thermore, an agreement of the parties for payment embodied in a 
decree, although it should logically have no effect except to furnish 
the court a convenient measure of the amount, Warren v. Warren 
(1912) 116 Minn. 458; Oavenaugh v. Oavenaugh (1902) 106 HI. App. 
209, does in many jurisdictions strip the decree of the character of 
alimony. Law v. Law (1901) 64 Oh. St. 369; Ex parte Gerrish (1900) 
42 Tex. Cr. 114. On the other hand, evidence that the adjudication 
in the principal case was true alimony is found in the general rule 
that alimony terminates on the remarriage of the wife, Morgan v. 
Lowman (1898) 80 TJl. App. 557; see Brandt v. Brandt (1902) 40 
Ore. 477; contra, Shepherd v. Shepherd (S. T. 1874) 1 Hun 240, and, 
especially, in the fact that the judgment here was in terms enforce- 
able by contempt proceedings. 12 Columbia Law Eeview 638. These 
considerations would seem to justify the decision. 

Elections — Mandamus — Eeconvening of Board of Canvassers. — 
Through the failure of local election officials to count certain valid 
ballots, the returns made to the county canvassing board were er- 
roneous. The errors, however, were not apparent to the board, who 
tabulated the results, and adjourned. Held, two judges dissenting, 
mandamus would not lie to compel a re-canvass. Capper v. Stotler 
(Ean. 1912) 128 Pac. 200. 

Under most statutes the functions of canvassing boards are held 
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to be ministerial, People v. Van Cleve (1850) 1 Mich. 362; cf. Ar- 
berry v. Beavers (1851) 6 Tex. 457, and therefore enforceable by man- 
damus, Roemer v. Canvassers (1892) 90 Mich. 27; but see People v. 
Eanes (1904) 90 N. T. Supp. 61, although some of the duties of elec- 
tion officers at the polls have been held quasi-judicial. State v. Deane 
(1887) 23 Fla. 121. While a canvassing board cannot voluntarily 
reconvene after it has made its returns and adjourned, Bowen v. 
Eixon (1870) 45 Mo. 340, it seems, by the weight of authority, that 
the courts may investigate the legality of the proceedings, and, on the 
ground that an erroneous performance of the duty is no performance, 
compel the board to reconvene and rectify its errors. Territory v. 
Suddith (1910) 15 N. M. 728; People v. Canvassers (N. T. 1882) 12 
Abb. N. O. 95; State v. County Judge (1862) 13 la. 139; Morris v. 
Glover (1904) 121 Ga. 751; contra, People v. Mottinger (1904) 212 
111. 530; cf. People v. Eanes supra. Some cases apply this rule where 
the canvassing board commits no error itself and where the only fault 
lies elsewhere. Belknap v. Board of Canvassers (1893) 95 Mich. 155; 
Matter of Stewart (1898) 155 N. T. 545. The principal case, how- 
ever, where this state of facts is involved, is bound by the rule of its 
own jurisdiction that there is then no unperformed duty to be en- 
forced. Rosenthal v. Canvassers (1893) 50 Kan. 129. 

Evidence — Criminal Law — Presumption op Good Character. — Tn a 
trial for murder, the defendant requested an instruction that the law 
presumes the character of the accused to be good. Held, the instruc- 
tion was properly refused. People v. Lingley (N. T. Ct. of Appeals 
1913) 48 N. T. L. J. No. 131. 

The statement that the character of the accused in a criminal ac- 
tion is presumed to be good, at first easily commends itself, and 
though usually rejected as a rule of law, Banner v. State (1875) 54 
Ala, 127; see State v. Eabrich (1874) 39 la. 277, is supported by high 
authority. Mullen v. United States (C. C. A. 1901) 106 Fed. 892. 
The existence of such a presumption is usually urged as a corollary 
of the presumption of innocence, Mullen v. United States supra; 
United States v. Guthrie (1909) 171 Fed. 528, but, it seems, fallaciously. 
For the purpose of the presumption of innocence, as of all true pre- 
sumptions, is to charge one side with the duty of going forward with the 
proof. See Thayer, Evidence, 336, 551 et seq. This characteristic, 
however, cannot be predicated of the so-called presumption of good 
character, since it is elementary that character evidence may be given 
by the prosecution only in case such evidence is first introduced by 
the defense. State v. Rainsbarger (1887) 71 la. 746; Commonwealth 
v. Eardy (1807) 2 Mass. 303. Hence at the defendant's option the 
question of character, often an element of great importance in doubtful 
cases, would be conclusively determined in his favor. Trial of Davison 
(18Q8) 31 State Trials 99, 217; see Commonwealth v. Webster (Mass. 
1850) 5 Cush. 295, 324. It seems, therefore, that the correct view is 
that of the principal case, that in the absence of the production of 
character evidence by the defense the character of the accused is not 
in issue. 

Eatoence — Typewriting — Proof by Comparison with Irrelevant 
Documents. — In a prosecution for forgery the State, to prove that the 
document in question was typewritten on a particular machine, sought 
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to introduce other papers typewritten upon the same machine. Held, 
the evidence was admissible. People v. Storrs (1912) §07 N. T. 147. 

In cases of disputed handwriting it is by statute permissible in 
New Tork to introduce for comparison other writings shown or con- 
ceded to be the work of the alleged author of the questioned document, 
whether the writings so offered be otherwise relevant or not. See 
People v. Molineux (1901) 168 N. Y. 264; 2 Columbia Law Review 
41. In most jurisdictions, however, such evidence is inadmissible 
unless the writings sought to be introduced are either otherwise per- 
tinent to the case or concededly genuine. The purpose of the latter 
rule is to prevent the confusion of issues which is liable to result from 
the introduction of collateral matters. 10 Columbia Law Review 774. 
Strictly speaking, the effort in the principal case was not analogous 
to an attempt to prove handwriting, but was rather like one to show 
with what pen a writing was produced. But if the policy of the State 
permits the admission of irrelevant writings in handwriting cases, 
there seems to be no reason why it should require the exclusion of 
the papers offered in the principal case. The probative force of the 
evidence is great, for a careful comparison of a document in dispute 
with specimens of the work of a particular machine will usually 
show with practical certainty whether or not it is the product of that 
machine. Osborn, Questioned Documents, 445-465; State v. Fresh- 
water (1906) 30 Utah 442; Levy v. Rust (N. J. 1893) 49 Atl. 1017, 
1025; see Euber Mfg. Co. v. Claudel (1905) 71 Kan. 441. 

Federal Jurisdiction — Removal — Diversity of Citizenship Created 
by Admission of Territory to the Union. — The defendant, a citizen 
of the territory of Arizona, was sued by a citizen of Montana in a 
Montana court. After the suit was commenced, Arizona was admitted 
as a State and the defendant sought a removal to the Federal court. 
Held, the suit was not removable. Anaconda Copper Mining Co. v. 
Butte Balaklava Copper Co. (D. O., D. Mont., 1912) 200 Fed. 808. 

In suits between citizens of different States the petition for re- 
moval must contain an affirmative statement that the diversity of 
citizenship existed at the time the action was commenced. Houston 
etc. By. Co. v. Shirley (1883) 111 U. S. 358; Mattingly v. N. W. Va. 
R. R. Co. (1895) 158 U. S. 53. The Judiciary Act of 1789 contained 
language susceptible of this construction, see Ins. Co. v. Pechner 
(1877) 95 U. S. 183, and all later removal statutes, although couched 
in different language, have been likewise construed, in order to pre- 
vent removal at the will of a party by departure from the State. Gib- 
son v. Bruce (1883) 108 U. S. 561; Gamprelle v. Balbach (1891) 46 
Fed. 81; Jackson v. Allen (1889) 132 U. S. 27. The reason for such 
a construction is not present in the principal case as the diversity 
was created by act of law, and since the Constitutional provision for 
Federal jurisdiction, while not extended to territories, was adopted to 
create an impartial tribunal free from local prejudices, see Steamship 
Go. v. Kane (1898) 170 U. S. 100, 111, a diversity at the time the 
removal is sought seems sufficient. The language of the present re- 
moval act, U. S. Comp. Stat., Supp. 1911, p. 140, cannot, however, be 
construed differently from identical language in previous statutes 
merely to meet an unforeseen state of facts. But see Kinney v. Co- 
lumbia Ass'n. (1903) 191 U. S. 78. In the only other case where the 
question was raised a removal was allowed on other grounds, Koenigs- 
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burger v. Mining Go. (1895) 158 TJ. S. 41, but the problem is not now 
of great practical importance, as most of the territories have been ad- 
mitted into the Union. 

Insurance — Blanket and Specific Policies — Apportionment op Loss. 
— The plaintiff procured upon two parcels of property two blanket 
insurance policies, and upon each parcel a specific policy, all of which 
stipulated that the insurer should be liable only for the proportion 
which the amount of its policy bore to the whole amount of insur- 
ance on the property. Held, the blanket policy upon which the plain- 
tiff sued should be construed to cover each parcel in the ratio of its 
value to the whole property. Taber v. Continental Ins. Co. (Mass. 
1913) 100 N. E. 636. 

The jurisdictions adhering to the rule of the principal case proceed 
upon the ground that it affords the fullest protection to the insured. 
Ogden v. Ins. Co. (1872) 50 N. T. 388; Blake v. Ins. Go. (Mass. 1858) 
12 Gray 265; Chandler v. Ins. Co. (1898) 70 Vt. 562. For the same 
reason other courts have advocated the view that blanket policies should 
be applied only to cover the excess of loss over specific insurance. 
Boyal Ins. Co. v. Boedel (1875) 78 Pa. 19; Sherman v. Ins. Co. (1875) 
39 Wis. 104. As a matter of ultimate protection to the insured the 
latter view seems preferable, but both rules disregard the wording of 
the policy, that each company shall pay only such a portion of the loss 
as its stipulated insurance bears to the whole insurance on any par- 
ticular item. The whole insurance consists of the stipulated amounts 
of specific insurance and the amount of the blanket insurance on 
each item, as a blanket policy by its very definition covers each item 
to its full amount. Richards, Insurance, (3rd ed.) § 20; see Grolli- 
mund v. Ins. Go. (N. J. 1912) 83 Atl. 1108. The only logically 
justifiable result, therefore, is that the company issuing the blanket 
policy must pay such proportion as the total amount of its policy bears 
to the whole insurance, as calculated by adding the value of all 
specific policies on each item to the full value of all blanket policies. 
Grollimund v. Ins. Go. supra; Schmaelzle v. Ins. Co. (1903) 75 Conn. 
397; see Page v. Sun Ins. Go. (1896) 74 Fed. 203. 

Insurance — Mortgagee's Eights — Priority Over Eights op Garnishor. 
— The mortgagor covenanted with the mortgagee to insure the mort- 
gaged premises. After loss the insurance money was attached by a 
judgment creditor of the mortgagor. Held, under Stat. 14 Geo. Ill, 
ch. 78, the mortgagee's interest was superior to the garnishor's. Sin- 
not v. Bowden, L. E. [1912] 2 Ch. Div. 414. 

Since a mortgagee has no legal interest, aside from statute or spe- 
cial contract, in the moneys payable under an insurance policy ef- 
fected by the mortgagor, Lees v. Whiteley (1866) L. E. 2 Eq. 143; 
see Hastings et al. v. Westchester Fire Ins. Go. (1878) 73 K T. 141, 
he must show some special circumstance giving him such an interest 
in order to defeat a garnishment of the proceeds. See Davis v. 
Freethy (1890) L. E. 24 Q. B. D. 519; In re General Horticultural 
Co. (1886) L. E. 32 Ch. D. 512; cf. Bobinson v. Moriarty (la. 1850) 
2 Greene 497. A mortgage clause in the policy, making the proceeds 
payable to the mortgagee, would have that effect, since it is equivalent 
to an assignment with the consent of the insurer. Oonn. Mut. Life 
Ins. Co. v. Scammon (1880) 4 Fed. 263, 274; Grosvenor v. Atlantic 
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Fire Ins. Go. (1858) 17 N. T. 391 ; see 1 Jones, Mortgages, (6th ed.) 
§§406, 406a. Where, as in the principal case, the mortgagor agrees 
to insure for the better security of the mortgagee, the American 
courts usually allow the mortgagee an equitable lien on the proceeds, 
sufficient to defeat a garnishment. Wheeler v. Ins. Go. (1879) 101 
U. S. 439; see Chipman v. Carroll (1894) 53 Kan. 163; 1 Jones, Mort- 
gages, (6th ed.) § 400. Some courts, however, require additional facts 
indicating that the insurance was actually effected with the intention 
of securing the mortgagee. Stearns v. Quincy Hut. Life Ins. Go. 
(1878) 124 Mass. 61; Lees v. Whiteley supra. Under Stat. 14 Geo. 
Ill, ch. 78, which gives the mortgagee the right to have the proceeds 
of the insurance applied to rebuilding, the rights of the mortgagee are 
enlarged, in that any insurance effected by the mortgagor is for the 
mortgagee's benefit. By recognizing this as a significant circum- 
stance, the principal case in effect harmonizes the English with the 
American rule. 

Limitation op Actions — Contractual and Statutory Conditions 
Precedent. — An insurance contract provided that no suit should be 
sustained "unless commenced within twelve months next after the fire." 
The plaintiff brought suit within a year and a day. Held, he could 
not recover. Maxwell Bros. v. Liverpool & London & Globe Ins. Co. 
(Ga. 1913) 76 S. E. 1036. 

The plaintiff sued in the City Court of New York within the 
period prescribed by the city charter, but his action was dismissed 
because the court had no jurisdiction of actions against the City of 
New York. The present action was brought after the expiration of 
the time limited. Held, the plaintiff could not claim the advantage 
of § 405 of the Code of Civil Procedure. Gaines v. City of New York 
(N. Y. Sup. Ct. 1912) 137 N. Y. Supp. 964. See Fotes, p. 338. 

Municipal Corporations — Streets — Duty to Keep in Safe Condition. 
— The plaintiff's intestate was killed by a ball thrown by boys who 
were permitted by the police to play baseball in the street. Held, the 
city was not liable for the intestate's death. Goodwin v. Town of 
Reidsville (W. C. 1912) 76 S. E. 232. 

The fundamental fact governing the liability or non-liability of a 
municipality in tort is that the city has the dual character of a cor- 
poration and an arm of the government; Wilmington v. Vandegrift 
(Del. 1893) 1 Marv. 5; in the discharge of its corporate functions its 
liability is the same as that of a private corporation, while in the 
exercise of its governmental powers it is a branch of the sovereignty 
and therefore is immune from suit for its torts. Hull v. Roxboro 
(1906) 142 N. C. 453. In applying this principle to the regulation 
of highways, the distinction to be drawn is that between the physical 
condition of the streets and the mode of their use by individuals. 
Lafayette v. Timberlake (1882) 88 Ind. 330; Norristown v. Fitzpat- 
rich (1880) 94 Pa. St. 121. In the latter respect the municipality's 
regulation is governmental, since it involves the direct control of the 
users themselves. Jones v. Williamsburg (1900) 97 Va. 722; Adding- 
ton v. Littleton (1911) 50 Colo. 623. This, clearly, was the situation 
in the principal case, and the decision, in holding the city not liable, 
is in accord with the weight of authority. Robinson v. Greenville 
(1885) 42 Oh. St 625; Davis v. Bangor (1856) 42 Me. 522. It is to 
be doubted, however, whether the same result would have been reached 
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in Maryland, as in that jurisdiction the exceptional doctrine prevails 
that a municipality is liable for the consequences of a nuisance per- 
mitted to exist upon the streets through failure to exercise either its 
corporate or its governmental powers. Taylor v. Cumberland (1885) 
64 Md. 68; Hagerstown v. Klotz (1901) 93 Md. 427; but see Boehm 
v. Baltimore (1883) 61 Md. 259. 

Negotiable Instruments — Construction of Note — Interest After 
Maturity. — The plaintiff sought to recover upon a note payable one 
day after date without interest. Held, no interest should be allowed 
either before or after maturity. Peirpoint v. Peirpoint (W. Va. 1912) 
76 S. E. 848. 

At one time in English law it seems that interest was allowed only 
by virtue of a contract for it, express or implied. Oalton v. Bragg 
(1812) 15 East 223; Robinson v. Bland (1760) 2 Burr. 1077. In the 
United States, however, interest is generally allowed apart from any 
contract; Sellech v. French (1814) 1 Conn. 32; McNeill v. Casey 
(Tex. 1911) 135 S. W. 1130; cf. Dodge v. Perkins (1830) 26 Mass. 
368; and following this rule some courts have held that after the 
maturity of an obligation for the payment of money the contractual 
rate of interest must give way to the statutory rate, fixed by law as 
compensatory damages for the unlawful detention of the principal, 
Brewster v. Wakefield (1859) 22 How. 118; Eolden v. Trust Co. (1879) 
100 U. S. 72; O'Brien v. Young (1884) 95 N. Y. 428, unless a contrary 
intention is expressed in the instrument. City Real Estate Go. v. 
MacFarland (1910) 122 N. T. Supp. 477. Other jurisdictions, includ- 
ing that of the principal case, Pickens v. McCoy (1884) 24 W. Va. 
344, adopt the English, rule that the contractual rate of interest gov- 
erns after maturity, upon the implied agreement to that effect. Upton 
v. Lord Ferrers (1801) 5 Ves. Jr. 801; Guy v. Franklin (1855) 5 Cal. 
416; but see Roberts v. Smith (1885) 64 Tex. 94. Under either view 
it seems that the provision for interest upon a note which is payable 
one day after date clearly indicates the intention of the parties that 
it should control after maturity. Gasteel v. Walker (1882) 40 Ark. 
117; White's Admr. v. Curd (1887) 86 Ky. 191; but see Smith v. 
Smith (1890) 33 S. C. 210. The principal case, therefore, seems to 
have reached the proper conclusion, that it was not intended that the 
note should be without interest for one day only. 

Negotiable Instruments — Equitable Assignment — Rights Passing 
as Incident to Void Note. — A creditor of a corporation of which the 
defendant was a stockholder took from it a promissory note for a 
precedent debt; but although the original debt was valid, the note was 
void because not properly authorized. The creditor, believing the in- 
strument to be a valid note, indorsed it to the plaintiff. Held, the 
attempted indorsement operated as an equitable assignment of the 
original debt of the corporation, and the plaintiff could recover upon 
the stockholder's liability of the defendant. Goldman v. Murray (Cal. 
1912) 129 Pac. 462. 

Where an instrument really void but supposedly valid is trans- 
ferred, it seems clear that the parties have no intention of passing 
anything but that instrument. The courts, however, in order to give 
some effect to the transaction, construe it as an equitable assignment 
of those rights which the assignor had upon the contract in which the 
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instrument was given, as, for example, the right to reclaim the con- 
sideration. Parkersburg v. Brown (1882) 106 U. S. 487, 503; Qerwig 
v. Sitterly (1874) 56 N. T. 214; Oneida Bank v. Ontario Bank (I860) 
21 N. T. 490. But it seems difficult logically to justify the principal 
case even upon this theory; for it is distinguishable by the circum- 
stance that here the instrument, being unauthorized, was in fact 
never given by the corporation. The contrary result from that reached 
would be equally equitable, for the plaintiff would have his action 
against the payee upon his indorsement. California Oivil Code, 
§3116; Norton, Bills & Notes, (3rd ed.) §78; Birmingham Nat. Bank 
v. Bradley (1893) 103 Ala. 109; Burrill v. Smith (1828) 24 Mass. 291. 
The principal case, however, works substantial justice, and seems to 
be a natural outgrowth of the line of cases above cited. It affords a 
good illustration of the disposition of the courts in such cases to inter- 
fere and construct a contract for the parties. See Dillenbeck v. Dygert 
(1884) 97 N. Y. 303. 

Negotiable Instruments — Negotiability — Recital of Conditional 
Sale. — An indorsee sued on an instrument containing a promise to pay, 
coupled with the reservation of ownership in the payee of the goods for 
which the note was given. Held, the note was not negotiable. Fleming 
v. Sherwood (N. D. 1912) 139 N. W. 101. 

While it is a requisite of a negotiable instrument that the promise 
or order be unconditional, the decisions are not in harmony in the ap- 
plication of this rule to a note which contains on its face, in addition 
to the promise, a statement that it is given for goods which are to be 
the property of the payee until the note is paid. Such an instrument is 
generally deemed unconditional, either on the theory that the transac- 
tion which gave rise to it was a sale in which the vendee reserved title 
merely for security, Chicago B. B. Go. v. Merchant's Bank (1890) 136 
IT. S. 268; Mott v. Havana Nat. Bank (N. T. 1880) 22 Hun 354; 
contra, Sloan v. McCarty (1883) 134 Mass. 245, or that such provision 
is but a statement of the consideration on which the note is founded. 
Collins v. Bradbury (1874) 64 Me. 37; Newton Wagon Co. v. Diers 
(1880) 10 Neb. 284. The Negotiable Instruments Law, § 3, subd. 2, 
provides that a statement of the transaction which gives rise to the note 
does not impair its negotiability, cf. Warden Grocer Co. v. Blanding 
(1910) 161 Mich. 254, although this provision would not render nego- 
tiable such an instrument in the jurisdictions in which the promise to 
pay is construed as conditional upon the transfer of title to the goods. 
Sloan v. McCarty supra; Gazley v. Biegel (1901) 16 Pa. Super. Ct. 501. 
Even where the note shows that the payee is to retain not only title, 
but also possession, as in the principal case, it seems that the express 
promise to pay at a certain date negatives any implication of concur- 
rent conditions of payment and delivery of the chattel, and the instru- 
mt.nt contains merely an additional statement of the consideration for 
which it was given. See Siegel v. Chicago Trust & Sav. Bank (1890) 
131 HI. 569; Ohase v. Behrman (N. T. 1882) 10 Daly 344. 

Partnership — Levy on Firm Property Under Judgment Against 
Partner. — A partnership purchased a horse, which had been mortgaged 
by the vendor. Under a judgment foreclosing the mortgage, to which 
one of the partners had been made a party, the horse was levied upon. 
Held, the other partner's right to possession was superior to any right 
acquired under the judgment against his co-partner. Jones v. Law- 
rence (Tex. 1912) 151 S. W. 584. See Notes, p. 341. 
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Pleading and Practice — Suit on Foreign Judgment— Plea in Abate- 
ment op Another Action Pending. — After commencing an action for 
alimony the plaintiff sued in another State and there obtained judg- 
ment. To an action on this foreign judgment the defendant pleaded 
in abatement the pendency of the original action for alimony. Held,, 
the plea was not good. Underwood v. Underwood (6a. 1913) 77 
S. E. 46. 

In the common law principle that a man shall not be twice vexed 
for the same cause lies the foundation of the rule that a pending suit 
can be pleaded in abatement, 13 Columbia Law Review 69 ; see Comm. 
v. Churchill (1809) 5 Mass. 174, provided the parties, the jurisdiction 
and the causes of action are the same. Mullen v. Mullock (1879) 22 
Kan. 598; see Watson, v. Jones (1871) 13 Wall. 679. The test of identity 
of causes is whether the judgment in one could be pleaded in bar as a 
former adjudication in a suit upon the other. Beyersdorf v. Sump 
(1888) 39 Minn. 495 ; see Newell v. Newton, (1830) 27 Mass. 470. This 
in turn depends upon whether the same evidence would support both ac- 
tions. Kitchen v. Campbell (1772) 3 "Wils. 304; Stowell v. Chamber- 
lain (1875) 60 1ST. T. 272. Since the faculties of the husband and the 
innocence of the wife are material to recovery of alimony, 2 Bishop, 
Mar. Div. & Sep., §§ 861, 888 et seq., while action on a judgment rests on 
proof of the record alone, 2 Black, Judgments, (2nd ed.) §§ 874, 968, it 
is obvious that in the principal case the causes of action are not iden- 
tical. Moreover a contrary result would be inequitable, as the plaintiffs 
only relief in the jurisdiction is now by action on the foreign judg- 
ment, since the foreign decree is a bar to continued prosecution of the 
pending suit for alimony. Bank of North America v. Wheeler (1859) 
28 Conn. 433; North Bank v. Brown (1861) 50 Me. 214. The decision is 
furthermore supported by authority in the few States where the ques- 
tion has been squarely raised. Rogers v. Odell (1859) 39 N. H. 417; 
Steers v. Shaw (1891) 53 N". J. L. 358; but see Westervelt v. Jones 
(1898) 1 Kan. App. 70. 

Public Service Companies — Franchises — Waiver of Forfeiture by 
Municipality. — In quo warranto proceedings by the State to forfeit the 
defendant's franchise granted by the municipal assembly, the defend- 
ant relied upon the city's waiver of the breach through acts of its ad- 
ministrative officers. Held, the municipality could waive the breach 
only through its municipal assembly. State on information of Jones 
v. West End Light & Power Co. (Mo. 1912) 152 S. W. 76. 

The doctrine that the courts look with disfavor upon forfeitures, 
a principle developed in the law of landlord and tenant, Goodright v. 
Davids (1778) Cowp. 803; see State v. Real Estate Bank (1843) 5 Ark. 
595, finds a peculiar application in a suit by the State to oust a public 
service corporation of its franchise. When the franchise is granted 
directly by the State, the right to secure a forfeiture is often lost by 
the State's laches, Comm. v. Bala etc. Co. (1893) 153 Pa. 47; State v. 
Janesville Water Co. (1896) 92 Wis. 496. or by waiver, express or im- 
plied. See State v. Fourth N. E. Turnpike (1844) 15 N. H. 162. But 
when the franchise has been granted by a municipality as an agency of 
the State, some courts have said that a waiver by the municipality is 
of no effect, since ordinarily only the State may bring ouster proceed- 
ings. See People v. Sutter St. R. R. Co. (1897) 117 Cal. 604; State v. 
Janesville Water Co. supra. The more satisfactory result is that 
reached by the principal case, that although a forfeiture may not be 
waived by the local administrative officers, yet an act of waiver by the 
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municipal body empowered to grant the franchise will bar the State's 
right to secure a forfeiture. See Dern v. Salt Lake City R. B. Co. 
(1899) 19 Utah 46; Topeka v. Topeka Water Co. (1897) 58 Kan. 349. 
This view not only protects the interests of the public immediately 
served, but alone seems consistent with the city's right, unless pre- 
viously revoked, to regrant the franchise to the former holder. The 
result reached in the principal case, while meriting favor generally, 
was no doubt aided by the exceptionally broad charter powers of the 
City of St. Louis. See St. Louis v. W. U. Tel. Co. (1893) 149 IT. S. 
465. 

Suretyship — Creditor's Right to Security Held by Debtor's Surety. 
— The defendant, who had guaranteed the performance of a contract 
by which it was contemplated that a note should be given by one of 
the original contracting parties, was sued on the guaranty by the plain- 
tiff, to whom the note had been transferred. Held, the plaintiff could 
recover, as the guaranty was held in trust for his benefit. Catskill 
National Bank v. Dumar.y (N. Y. 1912) 100 27. E. 422. See Notes, 
p. 333. 

Torts — Infants — Right to Sue for Injuries Received Before Birth. 
— The plaintiff sued for injuries received before birth, through the 
negligent starting of the defendant's car while his mother was alight- 
ing therefrom. Held, he could not recover. Nugent v. Brooklyn 
Heights B. B. Co. (N. T. App. Div. 1913) 139 K T. Supp. 367. 

The courts have uniformly refused to allow a child to recover 
for injuries received before birth, usually on the ground that it was 
not a separate person in being at the time of the injury. Allaire v. 
St. Luke's Hospital (1900) 184 111. 359; Dietrich v. Northampton 
(1884) 138 Mass. 14; Gorman v. Budlong (1901) 23 R. I. 169. These 
cases repudiate the analogies to be drawn from the rules that in re- 
spect to property rights a child en ventre $a mere is a person in be- 
ing for all purposes which are for its benefit, Doe v. Clarke (1795) 2 
H. Bl. 399; see Blasson v. Blasson (1864) 2 De G. J. & S. 665; but see 
Bichards v. Richards (1860) Johns. Eng. Ch. 754, and that a posthu- 
mous child may recover for the death of its father under statutes 
granting a recovery to the next of kin. The George & Bichard (1871) 
L. R. 3 Adm. 466; Quinlen v. Welch (1ST. "?. 1893) 69 Hun 584. 
Moreover, where one injures a child before birth so that after birth it 
dies, it is manslaughter; Bex v. Senior (1832) 1 Moody C. C. 346; 2 
Bishop, !N. Cr. Law, (8th ed.) 633; and as every common law crime is 
also a private wrong, 4 Bl. Comm.* 5; see Dill v. People (1894) 19 
Colo. 469, 47S, it would seem that if the child lives an action should 
lie for the injuries. The principal case recognizes these analogies, 
thus making a desirable departure from the earlier cases, but takes 
the ground that, as the presence of the child was unknown to the de- 
fendant, no duty of safe carriage arose in respect to it. Walker v. 
Great Northern By. Co. (1891) 28 L. R. (Ir.) Q. B. & Ex. Div. 69. 
But while this fact would excuse the defendant from any unusual de- 
gree of care, if it is once granted that the plaintiff was a person in 
being and on the defendant's car not unlawfully, it would seem that 
the defendant owed it some care, and it is not necessary that the child 
should have made a contract or that a consideration should have been 
paid for its carriage. Austin v. Great Western By. Co. (1867) L. R. 
2 Q. B. 442; see Carroll v. Staten Island B. B. Co. (1874) 58 IT. T. 126. 
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Torts — "Rough Shadowing" by Detectives. — The defendant, being 
desirous of driving the plaintiff out of town, had him continuously 
shadowed by detectives in such an obvious and notorious manner as to 
make him an object of ridicule and contempt, so that he lost his em- 
ployment and suffered injury to his reputation. Held, the plaintiff 
could recover. Schultz v. Frankfort Marine Accident etc. Co. et al. 
(Wis. 1913) 139 N. W. 386. See Notes, p. 336. 

Trusts — Charitable Trusts — New York Rule. — A bequest was made 
in trust for "such charitable and benevolent associations and institu- 
tions of learning" as the executors should select. Held, the trust was 
valid. In re Cunningham's Will (N. Y. 1912) 100 N. E. 437. 

Although the Laws of 1893 (o. 701) provided only that charitable 
trusts should not fail for indefimteness of beneficiaries, a liberal inter- 
pretation seemed at first to re-esteblish completely the broad rules of 
the English courts. See Allen v. Stevens (1899) 161 N. Y. 122; 1 
Columbia Law Review 400. This construction, however, was soon lim- 
ited by the holding that where private as well as public institutions 
might be chosen by the trustees, the trust, though technically charitable, 
and as such good under the English requirements, In re White, L. R. 
|18931 2 Ch. 41, was nevertheless invalid. Matter of Shattuch (1908) 
193 N. Y. 446. The uncertainty created by the decision was augmented 
when a similar bequest was subsequently upheld. Matter of Robinson 
(1911) 203 N. Y. 380. Although the omission of the term "institu- 
tions" was there held to remove the ambiguity existing in the former 
case, yet since both bequests were open to the same construction, there 
seems little upon which to distinguish the latter case, 12 Columbia 
Law Review 356, and it undoubtedly went far to limit Matter of 
Sh-attuch closely to its facts. The principal case seems still further to 
weaken the force of that decision. Although the term "institutions of 
learning" is considered qualified by the preceding "charitable", never- 
theless the opinion went so far as to declare expressly that by the act 
of 1893 the law of charitable trusts was restored to the position 
originally occupied under the Revised Statutes. See Williams v. 
Williams (1853) 8 N. Y. 525. It seems, then, that the anomalous ex- 
ception created by the Shattuch case is practically overruled, and the 
broad doctrine of the English courts, as declared in Williams v. Will- 
iams supra, is again restored in New York. 

Trusts — Statute of Frauds — Parol Promise to Hold m Trust. — 
Land was devised to the defendant's testator, who promised orally to 
devote it to building a library for the use of the plaintiff. Held, the 
promise was insufficient to raise at trust. General Convention of the 
New Church in United States et al. v. Smith et al. (Ind. 1913) 100 N. 
E. 384. See Notes, p. 343. 

Wills — Corporation as Executor — Merger. — A testator appointed a 
trust company and two individuals and their successors as his execu- 
tors. Before the testator's death, the corporation merged with another 
trust company, and afterwards the latter petitioned for letters testa- 
mentary. Held, they should be granted. Matter of Bergdorf (1912) 
206 N. Y. 309. 

Three theories to siistain the result reached in the principal case 
have been advanced. The view of the Appellate Division, that the 
new company was by the will directly authorized as executor because 
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it was a continuation of the old entity, see Matter of Bergdorf (N. T. 
1912) 149 App. Div. 529, was rejected on appeal upon the ground that 
by the merger and the issue of the stock of the new company in con- 
sideration of the surrender of that of the old corporation, the individu- 
ality of the latter, except for purposes of a suit, was destroyed. See 
13 Columbia Law Review 164; Keokuk v. Missouri (1894) 152 U. S. 
301. Again, since the testator used the words "and successors" he 
doubtless desired whoever succeeded to the franchises of the corpora- 
tion to administer his estate; and thus the new company was suf- 
ficiently designated. See Hartnett v. Wandell (1875) 60 N. Y. 346, 
350. The Court of Appeals, however, chose the third and broader 
ground, which was rejected in Matter of Stikeman (IT. T. 1905) 48 
Misc. 156, that as the testator must be presumed to have known that 
a corporation could merge with another and thereby transfer every 
right, franchise, and interest, he must have contemplated such a con- 
tingency and intended that another company might in this manner 
become his executor. While this view seems extreme, since corpora- 
tions may differ in reliability to the same extent as individuals, the 
decision may perhaps be justified upon grounds of expediency; and 
the testator may still negative the inference by express language. 

Wills — Signature — End of Will. — A will was propounded exhibiting 
writing on the first, fourth and second pages, the document reading 
consecutively in that order, with the signature at the end of the second 
page. Held, this was a sufficient compliance with the statute requiring 
the signature to be at the end of the will. Matter of Peiser (S. Y. 
Surr. Ct. 1913) 48 K Y. L. J. No. 132. 

Basing its argument on Matter of Field (1912) 204 N. Y. 448; 12 
Columbia Law Review 380, the principal case purports to rule contrary 
to the holding in Matter of Andrews (1900) 162 N. Y. 1, which in- 
volved a rather similar state of facts. There is a possible distinction 
between the two cases, in that the Andrews case presented a will in 
which consecutive reading would not necessarily bring the will to an 
end at the point where the signature was placed. The decisions never- 
theless seem inconsistent, since the Andrews case, as well as those which 
it follows, see Matter of O'Neill (1883) 91 N. Y. 516; cf. Matter of 
Hewitt (1883) 91 N. Y. 261, insisted upon a signature at the physical 
end of the document. Matter of Field, moreover, does not seem to 
afford a ground for departure from this rule, for though the dictum 
there is broad it does not justify, but rather inhibits, a reading of the 
will which requires "turning backwards or skipping a part and then 
looking forward only to turn back again." Were the question res 
integra, the statute might reasonably be construed, as in the principal 
case, to require the signature merely at the logical end, since the only 
purpose of the enactment was to secure testamentary instruments from 
interpolation and unauthorized additions, Jessup, Surrogates' Prac- 
tice, (4th ed.) § 321, and such addition is difficult when the will reads 
consecutively; but the decisions do not seem, at this time, to warrant 
that construction. 



